








Date:-09-05-2024
Deputy Commissioner Inland Revenue

Unit-03,……………, Lahore

Subject:  
AUTHORIZATION ORDER UNDER SECTION 38 OF THE SALES TAX ACT, 1990 IN RESPECT OF ……
In Re: -


                            ---------------------------------------------------------
Respected Sir,
Kindly refer to your notice/order no. dated 25-04-2024 in which your good self has asked the registered person to submit the record. And also confronted the registered person, in case of non -compliance the sales tax registration number of the registered person will be suspended in the term of Rule 12 of the Sales Tax Rules, 2006.
Being aggrieved with this notice/order the registered person filed a writ petition before Lahore High Court, Lahore in which His Lordship Mr. Justice Shams Mehmood Mirza was pleased to pass the following order.

”This writ petition calls into question notices issued under section 38 of the Sales Tax Act, 1990 (the Act) to the petitioner by respondents No.3 and 4. Learned counsel submits that both the respondents had no jurisdiction to issue notices to the petitioner. 

2. It is apparent that the petitioner has till date not filed the reply to the impugned notices by raising the objection of jurisdiction.

3. In this view of the matter, the petitioner is directed to submit reply to the impugned notices by taking all the grounds as have been raised in this writ petition. In case such a course is adopted, respondents No.3 and 4 shall in the first instance deal with the objections of the petitioner before proceeding further in the matter.

4. With this observation, this writ petition stands disposed of.”
      (Copy attached)

That in compliance of the order of the honorable Lahore High Court Lahore, the reply is submitted as under: -
Prelude:
1. Under the Act, the liability to collect and/or pay tax by a registered person arises at two stages. The first stage arises at the time of purchase/acquisition of the taxable supplies/inputs, by the registered person; the tax paid at that juncture is referred to as the “input tax”, as is defined under section 2 (14) of the Act.

The second stage arises when upon utilization of the taxable inputs, the registered person makes taxable supplies; the tax paid thereon is referred to as the “output tax”, as is defined under section 2 (20) of the Act.

2. In the above sequence of events, the liability to taxation of the registered person is determined, for a tax period, under section 7 of the Act. Therein the input tax that has already been paid is deducted from the output tax, subject to the bar contained viz. impermissible adjustments under section 8 of the Act; the net amount arising thereby is paid, along with the monthly return in the treasury, as per section 6 of the Act.

3. It is relevant to mention here that in the event a registered person, in the afore referred chain of supply, collects the tax but does not deposit the same in the treasury, the referred registered person commits the act of “tax fraud”, as is defined under section 2 (37) of the Act; it is thus liable for both civil as well as criminal actions, as is provided for under the Act. 

4. hat the Board under section 30 is vested with the exclusive power to confer jurisdiction or vest power in any officer of Inland Revenue including Commissioner Inland Revenue for the purposes of the various provisions of the Sales Tax Act, 1990.The provisions of section 30 is reproduced as under: - 

SECTION 30. Appointment of Authorities. (1) For the purposes of this Act, the board may, appoint in relation to any area, any case or class of persons any person to be-
(a) a chief commissioner of Inland Revenue;

(b) a commissioner of Inland Revenue;

(c) a commissioner of Inland Revenue (Appeals);

(d) an Additional commissioner of Inland Revenue;

(e) a Deputy commissioner of Inland Revenue;

(f) an Assistant commissioner of Inland Revenue;

(g) an Inland Revenue Officer;

(h) a Superintendent of Inland Revenue;

(i) an Inland Revenue Audit Officer; 3[* * *]

      4[(i) an Inspector Inland Revenue; and]  

      (J) an officer of Inland Revenue with any other designation.
(1) The chief Commissioner Inland Revenue and Commissioner Inland Revenue (Appeals) shall be subordinate to the Board and Commissioner Inland Revenue shall be subordinate to the chief commissioner Inland Revenue.

(2) Additional Commissioner Inland Revenue, Deputy Commissioners Inland Revenue, Assistant Commissioner Inland Revenue, Superintendent Inland Revenue, Inland Revenue Auditor Officer, Inland Revenue Officer 5[ Inspector Inland Revenue] and Officer of Inland Revenue with any other designation shall be subordinate to the Commissioner Inland Revenue and shall perform their functions in respect of such persons or classes of persons or such areas as the Commissioners, to whom they are subordinate, may direct.

(3) Deputy Commissioners Inland Revenue, Assistant Commissioner Inland Revenue, Superintendent Inland Revenue, Inland Revenue Auditor Officer, Inland Revenue Officer 5[ Inspector Inland Revenue] and Officer of Inland Revenue with any other designation shall be subordinate to the Additional Commissioner Inland Revenue.]

(4) That section 38 of the Sales Tax Act, 1990 is reproduced as verbatim:

[38. Authorized officers to have access to premises, stocks, accounts and records – 

(1) Any officer authorized in this behalf by the Board 2 [or the Commissioner 3 [***]] shall have free access to business or manufacturing premises, registered office or any other place where any stocks, business records or documents required under this Act are kept or maintained belonging to any registered person or a person liable for registration or whose business activities are covered under this Act or who may be required for any inquiry or investigation in any tax fraud committed by him or his agent or any other person; and such officer may, at any time, inspect the goods, stocks, records, data, documents, correspondence, accounts and statements, utility bills, bank statements, information regarding nature and  sources of funds or assets with which his business is financed, and any other records or documents, including those which are required under any of the Federal, Provincial or local laws maintained in any form or mode and may take into his custody such records, statements, diskettes, documents or any part thereof, in original or copies thereof in such form as the authorized officer may deem fit against a signed receipt. 

(2) The registered person, his agent or any other person specified in sub-section (1) shall be bound to answer any question or furnish such information or explanation as may be asked by the authorized officer. 

(3) The department of' direct and indirect taxes or any other Government department, local bodies, autonomous bodies, corporations or such other institutions shall supply requisite information and render necessary assistance to the authorized officer in the course of inquiry or investigation under this section.]

Section 38, of the Act is found in the Chapter relating to offences and penalties. Therefore, section 38 of the Act has a penal connotation and prima facie is to be employed with regard to any apprehension of offence having been committed or with intent to impose a penalty. However, as it is seen from a perusal of section 33 of the Act, 1990, which prescribes the punishment to be visited upon a registered person for an alleged offence committed by him, it is noticed that section 38, per se, does not establish an offence and the only penalty that may be visited upon registered person is prescribed in Item No.12 of the table given in section 33 and that too only if a person denies or obstructs the access of an authorized officer to the business premises registered office or to any other place where records are kept or otherwise refuses access to the stock, accounts or records or fails to present the same when required under section 38. In other words, in case a person complies with the notice under section 38, he is not liable for any offence as specified in section 33 of the Act, 1990. 

Section 38 of the Act, can be bisected and divided into these parts:

A- Who can invoke section 38 of the Act?



i. Board .



ii. Commissioner Inland Revenue.  

B- Against whom the provisions of section 38 of the Sales Tax Act, 1990 can be invoked?


i.  
Registered Person;

ii. 
Any persons liable to be registered under the Act;

iii. 
Person whose activities are covered under the Act;

            iv. 
Who may be required for any inquiry or investigation in any tax fraud committed by him or his agent or any other person;

C- The places where free access can be warranted?


i. Business premises;


ii. Manufacturing premises;


iii. Registered office;


iv. Any other place where;

a) Stock; 

b) Business;

c) Record;

d) Documents are kept or maintained.

D- What action can be taken?


    i. Inspect record, documents and goods etc;

   ii. Take into custody record, documents and goods etc;

Now, we shall further proceed to dissect and deconstruct the provisions of section 38 of the Act. Section 38 the Act gives the authority to any officer authorized either by the Board or by the Commissioner to have free access to business or manufacturing premises, registered office or any other place where any stocks, business records or documents required under the Act are kept or maintained. Subsection (1) of section 38 then proceeds to specify the four different kinds of persons in respect of whom the powers of section 38 of the Act may be exercised. These are:

1)   
Any registered person;

2)
 A person liable for registration;

3) 
A person whose business activities are covered under this Act; or

4) 
A person who may be required in any inquiry or investigation or in tax fraud committed by him or his agent or any other person.


It further goes to reveal that two authorities have been mentioned in the section who are competent to invoke the provisions by authorizing the Officer Inland Revenue to search the business premises of the person. These authorities are Board and Commissioner Inland Revenue and whereas the Chief Commissioner Inland Revenue is extraterrestrial and alien to the provisions of section 38 of the Act.

Factual Matrix 

a) That the registered person is manufacture and a registered under the Sales Act, 1990 and Income Tax Ordinance, 2001.

b) That the Commissioner Inland Revenue on 25-04-2024 issued notice u/s 38 of the Sales Tax Act, 1990 and authorized your good self along with five(5) others to have access to premises; stock/goods; accounts and statements, records as well as ancillary/supportive documents and data, and custody of the same in original or in copy.

c) That under the authorization your good self-visited the business premises of the registered person and impounded some material record and also handed over a notice dated 25-04-2024 issued under section 38 of the Sales Tax Act, 1990 asking the registered person to produce sales tax record. 

d) That the mode and manner of the exercise of jurisdiction by your good self does not meet the prescribed statutory criteria; the entire exercise of authority is patently in violation of the provisions of the Act and is thus unsustainable.  
e) That your good self under section 38 of the Act is not empowered to ask the registered person to produce sales tax record, therefore, not justifiable.
f) That the notices dated 25-04-2024 have been issued in violation of the judgment of Division Bench of this honorable court in the case of Ghulam Hassan V F.O.P. (2021 PTD 1379). The relevant portion of the judgment is reproduced here under;
5. Section 38 of the Act of 1990, inter alia, empowers an officer authorized by the Federal Board of Revenue or the Commissioner Inland Revenue to have free access to business or manufacturing premises, stocks, business records and documents etc. at any time and the registered person, his agent or any person specified in subsection (1) shall be bound to answer any question or furnish such information or explanation as may be asked by the authorized officer. However, it is notable that before embarking on visit to any premises, the department must have reasonable cause to believe that such a visit is warranted and must be recorded in writing, rather to initiate such a move on mere presumption or suspicion. The purpose of visit in terms of Section 38 is to see whether proper records under the Act of 1990 and the Rules and Regulations made thereunder are maintained or not. The officer must be authorized in this regard and must produce a copy of the authorization before commencing the inspection. The visit must be confined to inspecting the record and documents that are in plain sight or voluntarily made available for inspection by the person present at the premises on request, consequently, only such record can be taken into custody within the meaning of Section 38. The officer has no power under Section 38 to compel the production of any record or document that is not in plain sight or that has not been voluntarily made available as above. Any record or document taken into custody under compulsion cannot be used for any purpose whatsoever by the department against the person from whose custody the record or document has been taken by an officer into his possession. Any action, in contravention of the foregoing, will be an action that falls short of the requirement to act fairly, justly and reasonably and, therefore, wholly illegal and void. Permitting the department to benefit from such actions would be equally illegal. Reference can be made to A.M.Z. Spinning and Weaving Mills (Pvt.) Ltd. v. Federation of Pakistan and 2 others (2009 PTD 1083), Messrs Iqbal and Sons through Authorized Representative v. Federation of Pakistan through Secretary and 3 others (2017 PTD 590), Messrs Apple Paper Products (Pvt.) Ltd. through Director Chief Executive Officer v. Federation of Pakistan through Chairman and 2 others (2019 PTD 787).

7. General provisions of Section 38 of the Act of 1990 could not be made to circumvent or override constitutional guarantees of an individual provided in the Constitution of the Islamic Republic of Pakistan, 1973. Section 40 specifically provides procedure of search and, as such, controls the Section 38 empowering access to record. It is a cardinal principle of interpretation of statutes that a specific provision shall control the general provision.

Free access to any property of citizen would not mean search and seizure for purpose of collecting evidence against him. Section 38 is merely enabling provision and has nothing to do with regular search and seizure which can only be done in accordance with the provisions of Section 40. It is trite law that where general and a specific provision on a particular subject are available then resort to general provision cannot be made to do or sustain the act. If the stance of respondent-FBR vis- -vis Section 38 is accepted then Section 40 would become redundant.

That the record procured under section 38 of the Act, cannot be used against the registered person

That single bench of this honorable court in the case of M/s Pak Hygienic Industries v F.O.P.(2023 LHC 6173) has pronounced that the authorize officer has no power, under section 38 of the Act, to compel production of any record or document that is not in plain sight or that has not made voluntarily made available.   

That it is trite law that all statutes are to be applied fairly and justly; the public functionaries are under a constitutional mandate to be just and fair. The assumption of jurisdiction under section 38 of the Act, by Respondent No. 3, is indeed in complete negation thereto.

That the provisions of section 38 of the Sales Tax Act, 1990 has made with the view to protect the citizens, therefore, any tax official who claims to be authorized by the Commissioner, under section 38 of the Sales Tax Act, 1990, is bound to show the authorization to the person/petitioner who is asked to make the completion of requirements made by such officer. In all matters where a public officer is supposed to pass an order which can be exposed to the scrutiny of Appellate Courts/Superior Courts in exercise of judicial review of administrative actions the order must always be in writing. The public functionaries have to pass order in writing. It is necessary for the purpose of record and responsibility and to judge their validity. Since it is specifically provided in section 38 that the action specified therein can be taken by any officer authorized in this behalf by the Commissioner, therefore, such authorization should be preceded the action and shall always be in writing failing which all the action taken under section 38 of the Act shall be treated as illegal and void. Reliance in this regard is placed on following:-

MUNAWAR-UD-DIN v. FOP

PLD 1978 LAH.699

N.P WATER PROOF TEXTILE MILLS (PVT) LTD V FOP.

2004  2952(KHC)

That in the case of the petitioner neither there is order contemplated under section 38 of the Act nor any authorization have been given by Commissioner to take action. Therefore. The same is illegal, unlawful and without lawful sanctity.

That there should be some solid reasons and the same should be confronted to the registered person/petitioner on the basis of which the authority intends to enter in the business premises of the registered person.
That there was neither any enquiry/investigation nor any tangible material/record available with the respondents, nor disclosed to the registered person, therefore the exercise under section 38 of the Sales Tax Act, 1990 is fishing expeditious and roving enquiry just to trap the registered person, therefore the same is illegal, unlawful and without legal sanctity.

P R A Y E R:

In view of the circumstances narrated above, it is humbly prayed that in the light of the judgment of the Lahore High Court Lahore your good self is requested to pass order by granting opportunity of being heard to the registered before taking any proceedings in the matter.

Thanking you,

Yours truly,

